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By Elaine Colavito

Suffolk County Supreme Court

Honorable Paul J. Baisley

Motion pursuant to CPLR 8602 de-
nied; defendants failed to establish that
the convenience of the parties or any
witnesses or the interest of justice
would warrant consolidating or joining
the actions for trial and placing venue
of the actions in Suffolk County.

In Sabrina Bencivenga and Michael
Mulligan v. Onexim Sports and Enter-
tainment Holding, USA, Inc., Brook-
lyn Sports & Entertainment, Brooklyn
Events Center, LLC and AEG Manage-
ment Brooklyn, LLC, Index No.:
610277/2017, decided on July 2, 2018,
the court denied defendants’ motion
pursuant to CPLR 8602 consolidating
or joining for trial this action with the
related Supreme Court, Kings County
actions and transferring venue of all
the actions to Supreme Court, Suffolk
County.

In denying the application, the court
noted that the pleadings submitted
herein indicated that the first action was
the instant action, commenced in Suf-

folk County but the claims of
all four actions arose from an
incident which occurred in
Barclays Center in Kings
County. The court noted that
at least two of the plaintiffs
resided in Kings County. As
such, the court found that the
defendants failed to establish
that the convenience of the
parties or any witnesses or the interest
of justice would warrant consolidating
or joining the actions for trial and plac-
ing venue of the actions in Suffolk
County. Thus, while the actions in-
volved common issues of law and fact,
the court found that joining the actions
for trial was not warranted.

Honorable Martha L. Luft

Article 78 petition dismissed; appli-
cation for preliminary injunction de-
nied; temporary restraining order
granted on January 9, 2018 vacated;
relief from the TPVA order by way of an
appeal, not an Article 78.

In In the Matter of an Application of
Scott Lockwood v. Suffolk County Traf-
fic and Parking Violations Agency,
Alan Wolinsky, Paul Margiotta, Justin
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Smiloff, and John Does 1-
100, Index No.: 107/2018,
decided on June 3, 2018, the
court dismissed the petition,
denied the application for a
preliminary injunction, and
vacated the temporary re-
straining order granted on
Jan. 9, 2018 (Rouse, J.).

The matter was a request to
vacate a Traffic and Parking Violations
Agency’s (“TPVA”) Order, which re-
quired the petitioner to obtain prior per-
mission from a judicial hearing officer in
order to be able to make motions in the
SCTPVA. According to the record, peti-
tioner made numerous motions raising
identical challenges to the jurisdiction of
the SCTPVA. The earlier motions were
denied and appeals brought were dis-
missed by the Appellate Division. The
court imposed a sanction requiring prior
authorization for the petitioner to make
motions.

In dismissing the petition, the court
reasoned that the petitioner should have
sought relief from the TPVA order by
way of an appeal, not an Article 78 since
it may not be used to seek review of is-
sues that could have been raised on direct

appeal. Moreover, the court concluded
that the relief sought was only available
to correct an error of fact but was not
available to correct errors of law.

Motion to dismiss granted; petition
filed one day beyond the statute of lim-
itations.

In In the Matter of the Application of
Zhi Ming Shi v. Michael Kane, chair-
person, Thomas Weinschenk, Burton
Koza, John Farrell, Delores Quintyne
and John Miller, Duly constituting the
members of the Town of Babylon, Zoning
Board of Appeals, Index No.: 250/2018,
decided on Aug. 6, 2018, the court
granted respondent’s motion to dismiss.

The court noted that the action was
an Article 78 proceeding to challenge a
determination of the Town of Babylon
Zoning Board of Appeals (“ZBA”).
The ZBA moved to dismiss on the
grounds that the petition was barred by
the applicable statute of limitations.

In granting the application, the court
noted that pursuant to Town Law §267-
c(1), the statute of limitations for chal-
lenging a zoning board determination
was 30 days from the filing of the de-

(Continued on page 22)

Focus on FOIL: Court of Appeals Endorses CIA FOIA Exemption for the NYPD

By Cory Morris

The Court of Appeals approved
the New York City Police
Department’s (“NYPD”) citation of
counterterrorism to neither acknowl-
edge or deny whether records exist
in response to a Freedom of
Information Law (“FOIL”) demand.
“In a 4-3 [2018] decision, the major-
ity ruled that the NYPD was within
its rights to give a nonresponse when
it received Freedom of Information
Law requests from two Islamic men
who wanted records tied to possible
police surveillance.”* The narrow
majority of the court created an
exemption to even the acknowledge-
ment of records where previously
there was no such exemption con-
templated by the Legislature. The
records requested were not reviewed
by a court and the NYPD neither
confirmed nor denied the existence
of responsive records relating to the
requestors themselves.

New York’s FOIL statute declares
that “a free society is maintained
when government is responsive and
responsible to the public, and when
the public is aware of governmental
actions. The more open a govern-
ment is with its citizenry, the greater
the understanding and participation
of the public in government.” The
statute is based on the policy that
“the public is vested with an inher-

ent right to know and that
official secrecy is anathe-
matic to our form of gov-
ernment.”? Public Officers
Law, Section 84 states that
“Access to such informa-
tion should not be thwart-
ed by shrouding it with the
cloak of secrecy or confi-
dentiality.”

Although FOIL is a civil right sub-
ject to exemptions created by the
Legislature, the Court of Appeals
created a new acknowledgement-
type exemption in Matter of Abdur-
Rashid v. New York City Police Dept.
(“Abdur-Rashid”) that was first uti-
lized by the Central Intelligence
Agency (“CIA”) in response to a
Freedom of Information Act request.
“The ruling gives the NYPD a Cold
War-era tool to shield information
from the public determined to be sen-
sitive, disappointing some lawyers
and others who said the court’s deci-
sion would hurt efforts to hold the
police accountable.”® In footnote
two, the majority in Abdur-Rashid
noted that the agency (the NYPD)
has the burden of proving that the
records fall within claimed exemp-
tions, however, the decision pre-
cludes knowledge whether such
records even exist. The use of an
acknowledgment-exemption creates
an Orwellian category of inquiry
unto itself, (no doubt created and
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reserved for such unique
occasions as the salvage of a
Soviet Submarine), and car-
ries an endorsement of a war
on terror that seems to have
no clear start or logical end

point.
The decision is at odds
with four decades of

caselaw. “The Legislature
enacted FOIL to provide the public
with a means of access to govern-
mental records in order to encour-
age public awareness and under-
standing of and participation in
government and to discourage offi-
cial secrecy.” Over the years, FOIL
evolved even in the aftermath of the
creation of the Glomar exemption
recognized under FOIL’s federal
counterpart.* Ordinarily, an
agency’s records “are presumptive-
ly open to public inspection, with-
out regard to need or purpose of the
applicant.” Prior to the new exemp-
tion, an agency faced with a FOIL
request must either disclose the
record sought, deny the request and
claim a specific exemption to dis-
closure, or certify that it does not
possess the requested document and
that it could not be located after a
diligent search. Here, the Court of
Appeals provided what the
Legislature did not — even after
several amendments to FOIL
throughout the 1970s — that it need

not review the records to accept an
agency exemption which can be
made on the basis of an affidavit
like the one produced by the NYPD:
Just as requiring the CIA to state
whether it possesses documents
relating to the Hughes Glomar
explorer would reveal whether or
not it was connected to that vessel,
compelling the NYPD to state
whether or not it possesses “inves-
tigative or surveillance” records
would reveal substantive informa-
tion concerning an individual’s
involvement with the NYPD inves-

tigation.®
Yes, the majority analogized the
NYPD to the CIA. “The NYPD’s
response, although styled as a
motion to dismiss the petition in
each case, did not assert a proce-
dural objection but defended the
FOIL responses on the merits.” The
new state exemption in FOIL will
likely follow its federal equivalent
in the Freedom of Information Act,
the Glomar response. “[T]he
Glomar response, an ambiguous
non-answer that defense and intelli-
gence officials have used for years
to hide their deepest secrets.”®
Contrast this with “the Freedom of
Information Law [which] has been
interpreted as requiring govern-
ment agencies either to produce
requested records — except for
(Continued on page 27)



THE SUFFOLK LAWYER — OCTOBER 2018 27
to place your ad call

LEGAL SERVICES/CLASSIFIED s3t%277000

BOOKS FOR SALE

NITA
Objections at Trial, Seventh Edition - $30

One to four fully furnished,

Got Space?
private attorney offices available

Whether it’s a single desk in your office, or
a full suite in your first class building,
The Suffolk Lawyer puts your real estate right
where it needs to be. Your advertisement in
The Suffolk Lawyer reaches thousands of
attorneys and members of the legal profession
in Suffolk County. To place your ad, call today:

631-427-7000

Offices and support stations available within a
fully furnished and equipped office suite,
Beautiful office pace on Wireless Boulevard,
Hauppauge, shared by a very collegial group
of personnel at reasonble rates depending on
individual ~ requirements. Please direct
inquiries to Alicia at 516-296-1000

Thomas A. Mauet
Trial Techniques and Trials, Tenth
Edition - $125

Email Nicolette@scba.org

ADVERTISE IN THE SUFFOLK LAWYER

CaLL 631-427-7000

GR

LIEGAIL
MEDIA

PO BELISHILNG

FOIA Exemption for the NYPD o ronee

those that can be legally withheld
— or to certify that the records
being asked for do not exist.” This
unprecedented approval of a
Glomar response by a state agency
will no doubt invite litigation over
its use and application.

The Court of Appeals in Abdur-
Rashid upheld the Appellate
Division (First Department) reason-
ing that an NYPD affidavit was suf-
ficient insofar as it described the
“ongoing and wide-ranging coun-
terterrorism efforts, acknowledging
that the agency was actively
engaged in covert surveillance and
other intelligence gathering in its
effort to preempt acts of terrorism
in New York City, which remains a
prime target in the wake of the
World Trade Center attacks.” Three
short years after the first World
Trade Center attack, the New York
Court of Appeals decided Gould v.
NYC Police Dept., 675 NE 2d 808
(1996), a case requiring the same
NYPD to make a “particularized
showing that a statutory exemption
applies to justify nondisclosure of
the requested documents.” The
deviation here, 17 years after the
second World Trade Center attack,
seems to foster secrecy in anything
asserted to be under the guise of
counterterrorism.

In Abdur-Rashid, a detailed affi-
davit replaced an in camera review
of “sensitive or confidential materi-
als when the court deems such a
procedure appropriate or necessary
in a particular case to test the legiti-
macy of a claim of confidentiality.””
Usually, “an agency may refuse to

confirm or deny the existence of
records (i.e., assert a Glomar
response) if the FOIA exemption
would itself preclude the acknowl-
edgement of such documents...
When employing a Glomar
response, an agency must ‘tether’
its refusal to respond to one of the
nine FOIA exemptions.”® Such
response, historically, was justified
in “unusual circumstances, and only
by a particularly persuasive affi-
davit.”® The use of a Glomar
response under FOIL will evade
review at the initial request
response and administrative appeal
stage and, provided a court is per-
suaded, in the case of initial judicial
intervention.

The Legislature should act to cor-
rect this decision. “For years, the
GLOMAR reply only applied to the
CIA and national security matters.
But since 9/11, the NYPD has taken
on much more of a global, counter-
terrorism mission . . . The FBI was
reportedly not involved in this ter-
rorism case, and the defendant was
charged by the Manhattan District
Attorney.”1® Accordingly, if any
agency decides to take on a global,
counter-terrorism mission, it does
so subject to all the other laws
applicable to its legitimate opera-
tions.

For records requestors, the idea
that this level of secrecy is needed,
to not provide records in camera to
a judge, is contrary to longstanding
law and must be fought as an aber-
ration. For municipalities, use of
Glomar should be reserved for
decisions tethered to a FOIL

exemption and accompanied by a
detailed affidavit stating why such
an acknowledgment of such
records can be tied to, inter alia,
national security.

Note: Cory Morris is a civil
rights attorney, holding a master’s
Degree in General Psychology
and currently the Principal
Attorney at the Law Offices of
Cory H. Morris. He can be
reached at http://www.coryhmor-
ris.com
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Freedoms Park, Roosevelt Island,
N.Y.

To the family of Edward J.
Gutleber on the recent passing of
his brother, John Gutleber. John
was president and CEO of
Castagna Realty Company and
died suddenly from complications
of pneumonia. Donations in John’s
name may be made to The Viscardi
Center, Tilles Center for the
Performing Arts and Long Island
Association.

New Members...

The Suffolk County Bar extends a
warm welcome to its newest members:
Natalie M. Donaldson, Evan P.
Hallal, Edward G. Heilig, Paul M.
O’Brien, Ellen Sundheimer, James J.
Symancyk and Tina Marone-Tew.

The SCBA also welcomes its newest
student members and wishes them suc-
cess in their progress towards a career
in the law: Jonathan Gonzalez,
Lillian Mosley, William D. Ramos
and Collin M. Smith.




