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Education/Constitutional Law

Not so Fast: The Supreme Court on Speedy Trial 
and New York’s Speedy Trial Troubles

The Sixth Amendment reads, in rel-
evant part, that “[i]n all criminal pros-
ecutions, the accused shall enjoy the 
right to a speedy and public trial….”  
Last month, the U.S. Supreme Court, 
in Betterman v. Montana, reiterated 
that “[p]rior to conviction, the accused 

is shielded by 
the presumption 
of innocence, the 
bedrock, axiom-
atic and elemen-
tary principle 
whose enforce-
ment lies at the 
foundation of 
the adminis-
tration of our 
criminal law.”1 

The New York 
Times reported 
that the Court, 

however, “unanimously ruled that the 
Constitution’s guarantee of a speedy 
trial does not protect people convict-
ed of crimes from lengthy sentencing 
delays.”2 

What, then, about the stories of elon-
gated court delays and adjournments, 
violations of the right to speedy trial in 
New York and extended pretrial incar-
cerations? Is that bedrock principle 
being eroded here in New York?

The week before the U.S. Supreme 
Court rendered its decision, a class 
action lawsuit, Trowbridge et al. 
v. Cuomo et al., was filed against 
Governor Cuomo and the Chief Judge 
of the State of New York.3 The lawsuit 
alleges that while New York’s “speedy 
trial statute requires that prosecutors 
be ready to go to trial within 90 days of 
arraignment for Class A misdemean-
ors, 60 days for Class B misdemeanors, 
and 30 days for non-criminal viola-
tions…thousands of Bronx residents 
are waiting for far longer…and those 
whose cases do go to trial wind up 
waiting an average of 642 days for 
a non-jury trial and 827 days for a 
jury trial.”4 The speedy trial statute 
designed to prevent delay, is codified in 
the New York Criminal Procedure Law 
(“CPL”) § 30.30.  

Even though the factual circum-
stances differ, the sheer number 
of delayed cases is staggering. One 
should note that, like a number of oth-
ers incarcerated prior to trial, “[f]our 
out of 10 people on Rikers Island are 
there because they cannot afford bail.”5 
Indeed, “hundreds of people are wait-
ing for hours each day in Bronx crim-
inal courts, missing school and work 
for the briefest of appearances before 
a judge, before being told to return at 
a later date. In the cases described in 
the suit, individuals waited upwards of 
1,000 days, with as many as 38 court 
dates each, before their cases were 
adjourned.”6 Presumptively innocent, 
those criminally charged may be forced 
to post bail, suffer incarceration and/or 
significantly alter their lives to get to 
and remain in court.   

Days after the class action was 
filed in the Southern District of New 
York, the U.S. Supreme Court held in 
Betterman that the Sixth Amendment 
“protects the accused from arrest or 
indictment through trial, but does not 
apply once a defendant has been found 

guilty at trial or has pleaded guilty to 
criminal charges.”7 Federal statutes 
and various state analogs, including 
in New York, provide precise statutory 
time limits for speedy trial. The Court 
held that this speedy trial right, and 
its “pain[ful]” remedy, are tied to the 
presumption of innocence. The remedy 
prescribed by the U.S. Supreme Court 
for speedy trial violations is dismissal.   

Betterman v. Montana8 involved 
Brandon Betterman, who, after failing 
to appear in court to answer domes-
tic assault charges, was charged with 
bail jumping. He pled guilty and was 
sentenced fourteen months after his 
plea to seven years imprisonment. He 
appealed arguing, inter alia, that the 
fourteen month gap in sentencing vio-
lated his speedy trial right. The U.S. 
Supreme Court disagreed. 

The Sixth Amendment’s Speedy Trial 
Clause applies from arrest or indict-
ment through conviction. “The consti-
tutional right, our precedent holds, 
does not attach until this phase begins, 
that is, when a defendant is arrested or 
formally accused.”9 In a footnote, the 
U.S. Supreme Court reserved decision 
as to whether the Speedy Trial Clause 
applies to bifurcated proceedings or 
for the purposes of a renewed prosecu-
tion following a defendant’s successful 
appeal. However, “between accusation 
and conviction, the Sixth Amendment’s 
Speedy Trial Clause protects the pre-
sumptively innocent from long endur-
ing unresolved criminal charges.”10 
“The sole and only remedy for a viola-
tion of the speedy trial right—dismiss-
al of the charges…fits the preconvic-
tion focus of the Clause.”11 

The Court held that the remedy 
for post-conviction delay was that “as 
at the prearrest stage, due process 

serves as a backstop against exorbi-
tant delay...[a]fter conviction, a defen-
dant’s due process right to liberty, 
while diminished, is still present.”12 
Unfortunately for Betterman, he failed 
to advance and preserve a due process 
claim for the Supreme Court to review. 

Unfortunately for those charged with 
a crime in the Bronx, “[a]t least 2,378 
misdemeanor cases in the Bronx have 
been pending for over a year, and 538 
have been pending for over two.”13 

If the story sounds familiar, it is 
probably because you may have heard 
it before. “In 2010, at the age of 16, 
[Kalief Browder] was arrested after 
being accused of stealing a backpack. 
He would spend three years in New 
York City’s Rikers Island prison, more 
than two of those years in solitary 
confinement.”14 Charged with robbery, 
grand larceny and assault, “because 
Browder was still on probation, the 
judge ordered him to be held and set 
bail.” 

The prosecution in Browder’s case 
lost their key witness. Over 1,000 days 
elapsed and yet the People continued 
to push a case in which they were obvi-
ously not ready for trial.15 Browder’s 
criminal case was eventually dismissed 
and he was released. 

On June 6, 2015, two years after 
his release, Browder “removed an 
air-conditioner from the wall, tied the 
homemade cord around his neck, and 
jumped out through the opening[,]” 
killing himself.16 The publicity of this 
case attracted the attention of then 
Chief Judge Jonathan Lippman, the 
news and several politicians. 

The New York Assembly recently 
passed A8296A/S5988A, Kalief’s Law, 
which would amend CPL § 30.30 by, 
inter alia, attributing court conges-
tion delay to prosecutors and requir-
ing prosecutors to certify readiness 
and discovery compliance. CPL § 30.30 
seeks to accomplish its goal by obligat-
ing the People to prepare promptly for 
trial.17 “CPL 30.30 demands prosecu-
torial readiness, not for its own sake, 
but to reduce delays in criminal pros-
ecutions.”18 

Provisions of the same law also man-
date the release of an individual in 
jail when the prosecutor is not ready 
within a certain period of time. “In 
light of this existing law requiring 
release after 90 days, why are there 
so many people spending one, two, or 
more years in a Rikers cell rather than 
experiencing the liberty to which a 
person presumed innocent is entitled? 
The reason is that the working of the 
‘speedy-trial’ law has been undermined 
since its enactment in 1972.” 19 

The “modern reality” is that the 
“criminal justice today is for the most 
part a system of pleas, not a system 
of trials.”20 “As in the case of Kalief 
Browder, the very real time endured 
at Rikers Island is simply not counted 
in CPL § 30.30 release calculations.”21 

The Betterman case is not simply 
one that limits the confines of the 
Speedy Trial Clause; it affirms the 
sole remedy for its violation: dismissal. 
Not just any Bronx Tale, Trowbridge, 
“[t]he [New York] lawsuit tells the sto-
ries of alleged victims like Sarah Bello, 
a 40-year-old single mother who had 
to wait 1,166 days for a misdemean-
or assault charge against her to be 
dismissed. In the meantime, she lost 
her New Jersey nursing license and 
was suspended from her job as a home 
health aide, the lawsuit said.”22

 Where was her dismissal? It seems 
that the pain is often felt by those 
who suffer charges and endure the 
onslaught of appearances or pretrial 
incarceration, yet, as the U.S. Supreme 
Court reminds us, retain the presump-
tion of innocence.23   
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