Freedom of Information Law—Every Good Lawyer’s Tool

By Cory Morris

The Freedom of Information Law (FOIL), codified in
Article 6 of the Public Officers Law (POL), establishes a
mechanism for the public to hold the government ac-
countable (POL § 84). This means that either a member of
the public or a lawyer can create a FOIL request to certain
New York State municipal entities and obtain information
for a myriad of reasons—perhaps for research, govern-
ment accountability and public participation or, as all
attorneys should know;, to be utilized in subsequent
litigation.

The Committee on Open Government (COOG or
“Committee”) is responsible for overseeing the imple-
mentation of FOIL and the Open Meetings Law (OML).
The Committee’s website provides most of the informa-
tion one needs in order to understand FOIL and how to
make and respond to a FOIL request. The Committee
prepares advisory opinions at the request of any person
or agency. Such advisory opinions are frequently used in
judicial proceedings as exhibits and many judicial deci-
sions have cited opinions rendered by the Committee.

. New York’s Freedom of Information Law

New York’s Freedom of Information Law declares
that

a free society is maintained when govern-
ment is responsive and responsible to

the public, and when the public is aware
of governmental actions. The more open
a government is with its citizenry, the
greater the understanding and participa-
tion of the public in government.!

Whether it be records relating to police body cam-
eras, government audits, wrongful convictions, traffic
cameras or statements made to the police, any member of
the public has standing to request such agency’s records,
and the attorney(s) who represents a spurned FOIL Pe-
titioner in an Article 78 proceeding is allowed to request
reasonable attorney’s fees.

The courts have consistently recognized that “’the
public is vested with an inherent right to know and that
official secrecy is anathematic to our form of govern-
ment... ."””2 The Legislature enacted FOIL to “achieve][ ]
a more informed electorate and a more responsible and
responsive [government].”3

Il. Who and What Can Be “FOlLed”?

The legislative purpose in the Freedom of Informa-
tion Law is mainly accomplished through the definitions
of “Agency” and “Record.”

Under Public Officers
Law § 86(3), an “agency”
is defined as

any state or
municipal de-
partment, board,
bureau, division,
commission,
committee, public
authority, public
corporation, coun-
cil, office or other
governmental
entity performing
a governmental
or proprietary
function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature.
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And Pursuant to Public Officers Law § 86(4), the term
“record” is defined as

any information kept, held, filed, pro-
duced or reproduced by, with or for an
agency or the state legislature, in any
physical form whatsoever including, but
not limited to, reports, statements, exami-
nations, memoranda, opinions, folders,
files, books, manuals, pamphlets, forms,
papers, designs, drawings, maps, photos,
letters, microfilms, computer tapes or
discs, rules, regulations or codes.

This list is not exhaustive, as indicated by the phrase
“but not limited to.” “[A]ll records of an agency are avail-
able, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in
§ 87(2)(a) through (i) of the Law.”* An agency, however,
is not required to create a record in response to a FOIL
request.’

Anything that is a “record” is subject to FOIL. This
includes video, audio and other electronic records. Film-
strips used by a professor in a course given in a public
college constitute records subject to FOIL.® Videotaped
news broadcasts retained by the District Attorney’s office
constitute a record under FOIL.”

As government expands, what becomes government
records will expand, from body cameras to school surveil-
lance cameras. At the same time, the statutory exemp-
tions will no doubt create some sort of endpoint for what
is subject to disclosure under the New York Freedom of
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Information Law. Personal or unofficial documents which
are intermingled with official government files and are
being “kept” or “held” by a governmental entity are “re-
cords” subject to possible disclosure.® Physical evidence,
namely “articles of clothing and alleged weapons,” does
not fall within the statutory definition of a “record” that
may be disclosed under the Freedom of Information Law.’

Personal injury attorneys can FOIL certain police,
fire and emergency medical services’ records. Land use
attorneys can FOIL certain municipal records. The public
can access local government spending records, from the
local hook and ladder company to the water district. The
Parent Teacher Association can access school personnel
files through FOIL requests. Researchers and academics
can inquire of agencies as to studies created by the gov-
ernment and compile statistics for research utilizing real
subjects. The range of your clients can vary and you can
be creative in how you make use of the FOIL.

lll. Making a FOIL Request—A Litigation Tool

Agency records should be requested in writing. How-
ever, there is no talismanic incantation necessary to make
a FOIL request. The requirement of Public Officers Law §
89(3)(a) that requested documents be “reasonably de-
scribed” serves to enable an agency to locate and identify
the records in question.!? Whether a request reasonably
describes the records sought may be dependent upon the
terms of a request, as well as the nature of an agency’s
filing or recordkeeping system (FOIL-AO-18863-provides
a good discussion of several types of requests). Public Of-
ficers Law § 89(3) states in part that

[e]ach entity subject to the provisions

of this article, within five business days
of the receipt of a written request for a
record reasonably described, shall make
such record available to the person re-
questing it, deny such request in writing
or furnish a written acknowledgement of
the receipt of such request and a state-
ment of the approximate date, which
shall be reasonable under the circum-
stances of the request, when such request
will be granted or denied... .

Although the Freedom of Information Law as initially
enacted required that an applicant must seek “identifi-
able” records, since 1978 it has merely required that an
applicant “reasonably describe” the records sought.

Agencies bear the burden of denial. An agency
has the burden to establish that “the descriptions were
insufficient for purposes of locating and identifying the
document sought.”!! “If the agency is able to locate the
requested records with reasonable effort, it is required to
do s0.”12 The request does not need to be as detailed as
a discovery demand pursuant to Civil Practice Law and
Rules § 3120.!% The CPLR objections of overbroad, unduly

burdensome, use of “any and all,” etc., are not appropri-
ate or are subject to different standards.

IV. Notes for New Lawyers

In sum, FOIL is a powerful tool that allows access to
governmental records. Lawyers should take careful note,
however, of the amendment to Public Officers Law § 89,
which mandates, in certain circumstances, an award of
reasonable attorney’s fees to litigants who substantially
prevail after the commencement of litigation. It can be
a lucrative tool for those who use it successfully and an
unfortunate cost for those who lose.

Cory Morris holds an advanced degree in psychol-
ogy, is an adjunct professor and CASAC-T and is admit-
ted to practice in New York State, the Eastern District
of New York, Southern District of New York, Second
Circuit Court of Appeals, Florida State and the Southern
District of Florida. Mr. Morris is an advocate for equal-
ity, civil rights and social justice. His practice focuses on
addressing addiction/criminal matters, accident/injury
cases and advocating for people facing accountability/
civil rights issues.
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