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Criminalizing Addiction: A Disease or a Crime?
Can we criminalize the symptoms of mental ill-

ness? Some feel that the manifestations of a substance 
abuse disorder, or addiction, is no more controllable 
than the division of abnormal cells (cancer) or uncon-
trollable tics associated with Tourette syndrome. Our 
country, and specifically Long Island, is facing an 
epidemic largely stemming from prescription opioids.1  

Diseased Mind
Since the start of this country, crime required 

mens rea, a criminal mind.2 “Historically, the law has 
required that before an individual is deemed a crim-
inal, he must have acted with intent to do wrong.”3 
However, “[o]utside medicine, where law and the 
mind intersect, mental illness is deemed a person-
al responsibility, manageable through self-control.”4 
Addiction, itself, implies a lack of will in the compul-
sive use or device in which one engages. Perhaps the 
inquiry should become whether addiction or disease 
is so entangled with the purchase, possession and, 
sometimes, sale of that illegal substance that such 
allegation can still result in either pretrial or post-tri-
al incarceration.

Can a diseased mind formulate the required mens 
rea to possess, loiter or use ille-
gal substances if the subject is 
addicted to those substances? 
“[I]f there is no mens rea (of 
whatever degree is appropri-
ate), then there is no just cause 
for the imposition of criminal 
penalties through the govern-
ment’s monopoly on the use of 
lawful force.”5 Although “[p]
rescription opioids are misused 
much more widely than hero-
in, nearly 80 percent of today’s 
heroin users said they formerly 
misused prescription opioids.”6 
Historically, from engaging in 

homosexuality and adultery to overbearing criminal 
laws punishing otherwise innocent conduct, the legal 
community should ask for what purpose do we punish 
the diseased mind? Or, perhaps, is the addiction not a 
legitimate medical disease deserving of ‘special treat-
ment,’ leniency or recognition for the criminal justice 
system. Societal norms, values and mores should 
inform the decision. 

While adolescents and adults are more culpable, 
within and without the criminal justice system, for 
their behaviors, youth today (even toddlers) are 
offered mind altering drugs, ‘diagnosed,’ and regularly 
prescribed drugs. Where many parents celebrated the 
death of television commercials depicting Joe Camel7 
smoking tobacco, millions of Americans comfortably 
gaze into the myriad of animated figures discussing 
prescription medications: follow the bouncing ball, the 
animated pill, the big bad wolf animation…designed 
to attract the consumer and increase sales of pre-
scribed pharmaceuticals. Does this overcome freewill? 
What about for young people? Are these young minds 
robbed, or hijacked, of their ability to develop free 
of mind altering substances and tremendous social 
influence? As Peg O’Connor retorts, “[t]here is a kind 
of intentionality to hijacking that clearly is absent 
in addiction. No one plans to become an addict. One 
certainly may plan to drink in reckless or dangerous 
ways, not with the intention of becoming an addict 
somewhere down the road. Addiction develops over 
time and requires repeated and worsening use.”8 
Should the legal system draw a distinction?

Options
Perhaps we should decline to prosecute addicted 

individuals for illegal drug possession. A criminal 
defendant cannot be punished for suffering from a med-
ical disease.9 In the noncriminal context, an employee’s 
previous alcohol or drug addiction qualifies as a “dis-
ability” under the Americans with Disabilities Act if 
the addiction created a record of impairment that sub-
stantially limited a major life activity.10 The American 
Psychiatric Association, recognizing that addiction to 
alcohol or drugs is a form of mental illness, sets forth 
standards for making a diagnosis of “substance depen-
dence,” which is “[a] maladaptive pattern of substance 
use, leading to clinically significant impairment or 

distress, as manifested by three (or more) of [seven 
specified behaviors] ... occurring at any time in the 
same 12month period ... “11 If that is the case, we can-
not punish an opioid addict for possessing illegal drugs 
anymore than we can punish an alcoholic for buying 
liquor.12 

Perhaps addiction is a case of weak will. “A patient 
who knows he has chronic obstructive pulmonary 
disease and refuses to wear a respirator or at least a 
mask while using noxious chemicals is making a choice 
that exacerbates his condition. A person who knows 
he meets the D.S.M.-IV criteria for chemical abuse, 
and that abuse is often the precursor to dependency, 
and still continues to use drugs, is making a choice, 
and thus bears responsibility for it.”13 If this is so, are 
we awarding socially reprehensible behavior? As Dr. 
Connor concludes, “Addicts are neither hijackers nor 
victims.”14 If culpable, we bear the toll for the onslaught 
of costs of care and incarceration and, yes, perhaps 
incarceration is the appropriate way to manage such 
individuals.

The legal profession must confront the reality that 
mens rea is lacking in some of these individuals. 
Perhaps, “[t]he drugs or the neurochemicals produced 
by the behaviors overpower and redirect the brain’s 
normal responses, and thus take control of (hijack) it. 
For addicted people, that martini or cigarette is the 
weapon-wielding hijacker who is going to compel cer-
tain behaviors.”15 In either case, there are enormous 
costs associates with criminalizing addiction. “The 
annual cost of the opioid crisis increased from $29.1 
billion in 2001 to an estimated $115 billion in 2017 (all 
cost estimates are shown in 2016 dollars). The growth 
rate between 2011 and 2016 was double the rate 
observed between the previous 5 years, and is projected 
to increase again in 2017.”16 This problem is impacting 
all races, all genders and is explosively increasing. 
Indeed, “the epidemic has transitioned away from older 
people to younger ones and from prescription opioids to 
illicit drugs. The number of opioid overdose deaths is 
estimated to have exceed 62,500 in 2017 based on data 
through June.”17

Conclusion
Incarceration of addicts continues to lead to poor 

results. “[H]igher rates of drug imprisonment did 
not translate into lower rates of drug use, lower 
drug arrests, or lower overdose deaths.”18 “The most 
effective response to the growth in opioid misuse, 
research suggests, is a combination of law enforcement 
to curtail trafficking and halt the emergence of new 
markets; alternative sentencing to divert nonviolent 
drug offenders from costly imprisonment; treatment 
to reduce dependency and recidivism; and prevention 
efforts that can identify individuals at high risk for 
developing substance use disorders.”19 Putting aside 
federal crimes, state prosecutors, judges and criminal 
defense practitioners can push for these alternatives, 
refuse to prosecute and routinely dismiss such cases in 
the interests of justice.20

As legal professionals, we should help the law 
evolve. “The criminalization of the mentally ill is not 
only inhumane in its neglect, but also diverts resourc-

es from more equitable distribution.”21 Many people 
can remember a time when homosexuality was not 
only illegal but a diagnosable disease. Less than fifty 
years later, same-sex couples can legally marry. Soon 
America will celebrate the centennial of the 19th amend-
ment, allowing suffrage for women. It is likely that we 
will judge the society of today in a hundred years from 
now in horror when school-age children learn of the 
mass incarceration of non-violent drug addicts. We 
are failing to utilize the most effective treatments and 
intervention22 for our most vulnerable populations. The 
opioid crisis is of paramount concern, fiscally, socially, 
perhaps personally, and, most importantly, for the con-
tinued legitimacy of our criminal justice system.  
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